WILLIAM J. ScOTT
ATTORNEY GENERAL
STATE OF ILLINOIS
500 SOUTH SECOND STREET
SPRINGFIELD

September 14, 1972

BANKS AND BANKING: 4L
"Loan Production 0££icea“ as ' o
Branch Banks

Honorable H. Robert Bartell,

- Commissioner of Banks and Trust ies

400 Reisch Building -
117-119 South Fifth Stx
Springfield, Illinoie /§

Dear Commissioner Bargell:
éttexr in which you enclose and
maka.tetetm' : opf\of a letter received ﬁy-yuur office
from the Offige 0f the/Comp railei of the chrrency acting Qa
L National Banks. In that letter it is
stated that “[a cett#in corporation] is a uhole-owned aub-
sidiary of [a national banking associat;on having its prin-
cipal.office in Illinois), whose activities consist of ao-

liciting loane and collecting delinquent loans, with all
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lending transactions actually consummated at the offices of

the parent bank.” After some discussion of the Federal statuté;
and an Interpretive Ruling of the Comptroller of the Currency,
the letter concludes: | |

“Inasmuch as neither the origination of loans
., mor the collection of delingquent loans are any
- of the services the existence of which are ne-
cessary to find branch banking by a national
bank, the operation of [the corporation in
question] conforms to the provisions of Inter-
pretive Ruling 7.7380 and does not conflict
. with the provisions of federal or Illinois
- branch banking law.* '
Your letter then states:
“Therefore, I respectfully reguest you review
the Deputy Comptroller‘'s letter as submitted
to this office and advise me what, if any,
effect the Deputy Comptroller's statements and

interpretation would have on the opinion issued
by the previous Attorney General dated Noveumber

22, 1968 (FPile UP=-2036)." |
| After careful consideration of the authorities re-
ferred to by the Deéputy Comptroller of the Currency and such
other matters as are deemed relevant, I find that I must e-
spectfully decline to concur in the opinion expressed in his

letter.
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The opinion of my predecessor dated November 22,
1968., t-.q which yﬁu refer, hqlda _t,'-.!‘n_at;'_a ."’io.g_t:n ytoduction _bffieeu
of the. type,_.mdég conpida#a@gn here may : not be maintained by
a stai;a-_;-él;a:f::qqu bank and zeféx'-s‘ to certain p:i'ovi.e;ftéx-xs” of the
ulinoil Banking Act... b 4 am in agreement with the reaacning of
that opinion, but it is net entirely qemmm here since your
inquiry deals with a natienal bank.,

396 U.S, 122 (1969), the Supmecem "o.f'_.".‘th'e'.u;ﬁi“tad States
construed section 7 of the McFadden Act (12 u._:sj..c':... §36) to
mean that while a national bank may not havq b{gqcﬁes in loca-
tions ;rehibited to state-chartered banks. ‘the determinaticn
of what :ecnﬁti,tuto!s, a branch of a national bank is a matter of
Federal law. The provision of 'Fédefai statutory law which is
controlling ia found in 12 v.8 .C.. 536(5): ‘

“(£). The term ‘branch’' as used in thia |

section shall be held to include any branch

bank, branch office, branch agency, addi-

tional office or any place of business ., . .
at which deposits are received, or checkq

paid, or money lent." (Emphasis added)
This may be compared with the similar provision found in Sec-

tion 2 of the Illinois Banking Act, which reads in part as

follows:
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"g2, w W @
A ‘'banking house', ‘'branch bank', ‘branch
office' or 'additional office or agency'
# ¢ ¢ ghall include any branch bank, branch
office or additional house, office, agency or
place of business at which deposits are re~
ceived or checks paid, or any of a bank's

ess is ducted, * * = ¢
(Emphasis added) 1Ill. Rev. Stat. 1969,
ch. 16 1/2, par, 102. ;

In commenting on the Federal statute, the Court

stated in Fixet National Bank v. Dickinson' (supra) that:

"Although the definition may not be a model
of precision, in part Que to its circular
aspact, it defines the minimum content of the
term ‘branch'; by use of the word ‘include’
the definition suggests a calculated inde-
finiteness with respect to the outer limits
of the term. However, the term ‘branch'’
bank at the very least includes any place
for receiving deposits or paying checks or
lending money apert from the chartered pre-
mises; it may include more." (Bmphasis
added in part). 396 U.S. 122, 138,

70 fully understand the thrust of this case, it is
necessary to analyze the specific issue there presented to the
Court. The First Naticnal Bank in Plant City cperated an
armored-car teller service which cashed checks and received
'depoaits for its commercial customers. In addition the#e wﬁa

a stationaxry depositary located approximately one mile from




the hanking premisea vhere deposzts could be made which were
later picked up by the amored aar and trancfexred to the
banking pzesaiaes whexe the depoaaes would be entered. ‘The
form of aomit -agramma nud <by the b"amt speciﬁcally pro-
v:l.ded that the bank, in transfer:ing depenita by amred car,
was the agant ef the euame: and no depoaie would be consid-
ered made untu the depoait was phyaicany rocoivad at the
bank's premises. In holding that the remote depositary and
the amo:ed-aar ae:vice mstituted an .ulegal bxanch under

o vthe terms of Fedaral law, t-.he Supreme Court statods o

"mwsa tha :mmse at the statute [12 u. s Cep
§36) is to maintain competitive equauty. it
is relavant in eonst:u.mq ‘branch' to cansider,
not marely the contractual rights and uabi-
liti.ea created by the trmactim. but all
those aspects of t.he tzmnctim that mmht
give the bank an advantage in its cemyetui.on
for customexrs, % W% W

"uera we are mfr'énted by a systematic attempt
to secure for national banks branching privi-
leges which Plorida denies to competing state
.- banks. The utility of the armored car sexvice
" and deposit receptacle are cbviocus; many States
pernit state chartered banks to use this eminently
sensible mode of operations, but Florida's policy
~is not open to judicial review any more than is
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the congressional policy of ‘cempetitive eguality.’

Nor is the congresaional policy of competitive

,aquauty with its deference to state standards

~open to modxf:.cation by the Comptroller of the

'Currency. 396 U 8. 122. 136-138. |

e ) In maidering the natur:e of the operation of a 1oan

soucitation affiee 1n erder t.o ue whethex' euch an office is
a place where there is "memey lent." and thex-efore whether it
 falle within the clear definition of "branch® under Federal
law, it is mful to c.onqa,d_a: the 'ovex‘a]_.l, proaaduxe of exten-
sion of credit rather thanmexelycmﬁmng oneself to the
moment in time and place where the loan is formally approved
or the proceeds disbursed. The process of lending and borrow-
ing includes solicitation, application, investigation, taking
of security, approval and disbursement together with servicing
and collection. To the individual borrower, the location of
the office of the lender from which the check xépméenﬁinﬁ the
loan proceeds is mailed is immaterial; the factor that gives
the lender a competitive advantage is convenience in méki:ig.
the loan application. To hold to a narrow technical meaning

of the concept of a place where “money [is] lent® as is done
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by the Office of the chptrolier of the Currency is to fly in
the face of the cmgrese;enal policy of competitive equality
and the United States Supreme Court's detérminaticn to raspect
that policy as enunciated in First National Bank v. Dickinson,
(supra).
It should aiso be noted in. passing that the fact
that the corporation referred to in the Comptroller's letter
is a wholly owned subsidiary of the national bank rather than

a separate office of the bank is not relevant. In Jacksen v.

2 (430 F.2d 1200), the United
States Court of Appeals for the Fifth Circuit held that a
national bank c:oﬁld not defeat a prohibition against the opera-
tion of an armored-car teller service by tramsferring the
operation to a separate corporation which then became a sub-
sidiary of a one~bank holding company.

In light of the points discussed above, I am of the |
opinion that a national banking association having its office
in Illinois may not operate a loan solicitation office without

violating the Federal law with respect to branch banking. The |
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opinion of my predecessor that such a prohibition applies to
- state chartered banks is fully concurred in.

' Very truly yours,

 ATPTORNEY GENERAL.




